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Abstract

This Thesis tackles the issue of enforcement and implementation mechanisms
of IHL and Geneva Conventions. Based on the hypothesis that understanding how to
enforce IHL treaties requires a clear examination of the role of the national courts along

with international mechanisms.

Thus, through using the holistic approach, we pointed out some of the main
challenges that face the current enforcement mechanisms of the Geneva Conventions
and their additional protocols, such as the system of protecting power which has not
been effective after the second world war, and the International Humanitarian Fact-
Finding Commission which has never been used. And lastly, the role of the ICRC and
the main challenges it faces in recent armed conflicts.

On the other hand, we highlighted the role of the national courts in
implementing and enforcing the conventions through adopting an active objective role
with regards to applying the Geneva Conventions rather than avoiding one. Thus, we
highlighted some of the main challenges that face the system of Universal Jurisdiction

which threatens its use in the upcoming years.

Lastly, we argued that the common article (1) of the Geneva Conventions which
obliges states to “respect” and “ensure respect” of the conventions “in all
circumstances”, serves as a vital standing point for parties who are engaged in an armed

conflict and third parties to fulfill their obligation under international law.
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3 Marco Sassoli and Antoine A. Bouvier, How Does Law Protect in War? Cases, Documents and Teaching
Materials on Contemporary Practice in International Humanitarian Law. Vol. 1, 2d ed., (Geneva:
International Committee of the Red Cross, 2006) 81.

4 Ibid. This definition is similar to the one that was adopted by the ICRC, it states: “[I]nternational
humanitarian law is a set of rules which seek, for humanitarian reasons, to limit the effects of armed
conflict, it protects persons who are not or are no longer participating in the hostilities and restricts
the means and methods of warfare. International Humanitarian Law is also known as the law of war or
the law of armed conflict.” See ICRC, What is International Humanitarian Law? (07/2004) available on
the website: https://www.icrc.org/eng/assets/files/other/what is ihl.pdf last accessed: 20-08-2016

5 Ibid. “[T]he definition leads to the basic principles of IHL: [1.] the distinction between civilians and
combatants [2.] the prohibition to attack those hors de combat 3. the prohibition to inflict unnecessary
suffering [4.] the principle of necessity; and [5.] the principle of proportionality.”

Also, the limits of IHL are: “[1.] it does not prohibit the use of violence [2.] it can not protect all those
affected by armed conflict [3.] it can not distinguish according to the purpose of the conflict [4.] it can
not prohibit a party to overcome the enemy; [5.] IHL presuppose that parties to an armed conflict have
rational aims”. See P. 81-82.
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& Mary Ellen O’Connell, “Historical Development and Legal Basis” in The Handbook of International
Humanitarian Law, ed. Dieter Fleck, 3rd ed. (Oxford: Oxford University Press, 2015) 15.

7 For more information regarding the history of IHL prior to the twentieth century, see: Jonathan Crowe
and kylie Weston- Schueber, Principles of International Humanitarian Law (Cheltenham: Edward Elgar
Publishing, 2013), 3-7. See also, Mary Ellen O’Connell, “Historical Development and Legal Basis”, 15-
20.

8 For more information regarding the distinction between Customary and treaty law, see: Jean Marie
Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law (Cambridge:
Cambridge University Press, 2005, vol. 1) xxxi-xIv.
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Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law. 28.
g Gaidall laad Loall Hulaal) c.b}L@_'u}‘éLm‘zl laslas) C}Acu}i Yl daladll ay,s,s,)g\,%agémlezgslo
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See also, Theodor Meron, “The Geneva Conventions and Public International Law,” International
Review of the Red Cross 91, no. 875 (September 2009: 619-525).

.28 (2005 ¢ jlaall sliia 4y 0 SuN1) li/ Lol s8N gh dana 11
12 Mary Ellen O’Connel, “Historical Development and Legal Basis”, 20.
13 |bid.

1 There were many attempts to develop IHL customary norms before this date, number of activists
decided to take steps towards the alleviation of armed conflicts through helping the wounded. One of
these examples is Florence Nightingale who “soothed the suffering of the sick and wounded through
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her efforts as an English nurse in the Crimean War (1853-1856). She later made an essential
contribution towards the renovation of both the civil and military nursing systems of her country”, for
more information see: Mary O’Connel, “Historical Developments and Legal Basis”, 20.

15 |bid at 22. In the Same Context, see: Jonathan Crowe and Kylie Weston Schueber, Principles of
International Humanitarian Law, 29.

16 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 29.

17 Antonio Cassese, “Current Challenges to International Humanitarian Law” in the Oxford Handbook
of International Law in Armed Conflict (Oxford: Oxford University Press, 2015. 4 Cassese argues in his
chapter: “Dunant was not known for his acumen as a banker, [...] In 1857, Dunant launched a company
for the construction of windmills in Mons-Djemila, in the north-east of Algeria, [..] he hoped to produce
wheat to be sold to the French army. Under the circumstances, the idea of such a project was
preposterous: it required the concession of many acres of land in Algeria by the colonial power]..]
Dunant only managed to secure 19 acres, whereas he needed around 1219. [..] to obtain these
resources he conceived a bold idea: to ask Napoleon Il directly for the necessary land and water]..]
Dunant set out to find Napoleon but learned that in fact the Emperor was in northern Italy leading the
French army [..] to attack the Austrian army [..] Dunant arrived on the evening of 24 June 1859,
precisely when, in a nearby clearing in Solferino, one of the bloodiest battles since Waterloo has just
been fought. [..][i]n the following days, the Banker almost completely forgot about his Swiss-Algerian
company and, working day and night, struggled to care for the wounded and dying. Three years later,
in 1862, [..] Dunant published a short book called Un Souvenir de Solferino (A Memory of Solferino).
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18 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 30.
19 1bid.
20 Mary O’Connell, “Historical Background and Legal Basis”. 22.

21 |bid. The author argues: “Geneva law is written from the standard of ‘victims’ of armed conflict: the
wounded, sick, shipwrecked, prisons of war, and civilians. It does not purport to define the rights and
duties of the military but rather to lay down certain basic obligations designed to protect those victims,
while leaving to customary law and Hague law questions which do not fall within its provisions. The
borderline between Hague and Geneva law has now largely been eroded and AP | contains elements
of both these legal traditions.”
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22 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 30.
23 Mary O’Connell, “Historical Background and Legal Basis”. 22.
24 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 30.
25 Mary O’Connell, “Historical Background and Legal Basis”. 22.
%6 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 30.

27 |bid. To access the third treaty of the Hague Convention of 1899 in which the 1864 Geneva
conventions was adapted kindly see this link: http://avalon.law.yale.edu/19th century/hague993.asp

28 |bid.
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(St. Petersburg Declaration) (1868) ale &y oyhs gl (Ne) .4

2% Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 30.
30 bid, 31.
31 |bid.

32 Some scholars argue that the Lieber Code constitutes the first attempt to regulate wars which was
concluded in The Hague Law, for more information, see, Mary O’Connel, “Historical Background and
Legal Basis) 22.

33 Mary O’Connell, “Historical Background and Legal Basis”, 22.
34 |bid.

35 Jonathan Crowe and Kylie Weston Schueber, Principles of International Humanitarian Law, 31.
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179 (2008 ¢l dss 5 10l o) ) o ilasi¥V/ A gll 5 gildl] (o 5 jlise & sSem ¢ all s 50 36
37 bid.
.30 (2005 ¢ laall sLiia 13y HuSuY1) A/ A gl ) ildl) BADEN Mgh dana (Liadl Hail | Bl aa 5l 38

3% One of the remarkable initiatives was the 1874 Brussels Declaration which has provided the “first
comprehensive code of the laws and customs of war. That Declaration was further developed at The
Hague Peace conference of 1899 and 1907.”

(31-32) ¢! (A5l 5 pildl) ANE Jgd dana cla il

40 “Following the St. Petersburg Declaration, the Russian government continued to encourage
international discussion on rules and customs concerning warfare. It was at Russia’s instigation that
delegates from a number of states arrived at The Hague in 1899 to debate measures aimed at
Preventing the outbreak of further wars in Europe.” See: Jonathan Crowe and Kylie Weston-Schueber,
Principles of International Humanitarian Law, 32.
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41 Jus Contra Bellum are the set of rules established to prevent war. See ICRC, IHL and other legal
regimes — jus ad Dbellum and jus in Dbello, (overview) (2010). available at:
https://www.icrc.org/eng/war-and-law/ihl-other-legal-regmies/jus-in-bello-jus-ad-bellum/overview-

jus-ad-bellum-jus-in-bello.htm.
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4 Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law, 32.
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%9 The (1907) Hague Conventions are binding not only upon the contracting parties, but also has been
largely recognized as customary law. The documents relevant to international humanitarian law are:
1. Hague Convention IV Concerning the Laws and Customs of War on Land (HC IV), and Annex to the
Convention: Regulations Concerning the Laws and Customs of War on Land (HagueReg). 2. Hague
Convention V Concerning the Rights and Duties of Neutral Powers and Persons in Case of War on Land
(HC V); 3. Hague Convention VI Concerning the Status of Enemy Merchant Ships at the Outbreak of
Hostilities (HC VI); 4. Hague Convention VII Concerning the Conversion of Merchant Ships into Warship
(HC VII), 5. Hague Convention VIII Concerning the Laying of Automatic Submarine Contact Mines (HC
VIII). 6. Hague Convention IX Concerning Bombardment by Naval Forces in Times of War; 7. Hague
Convention Xl Concerning Certain Restrictions with Regard to the Exercise of the Right of Capture in
Naval War (HC Xl); 8. Hague Convention XlIl Concerning the Rights and Duties of Neutral Powers in
Naval War (HC Xlll). See, Mary Ellen O’Connell, “Historical Development and Legal Basis”, 27.

% Ibid.
Gl gl 61

52 |bid at 28. For more information, see: Steven Haines, “1907 Hague Convention VIl Relative to the
Laying of Automatic Submarine Contact Mines” 90 International Law Studies, 412 (2014), available on
the website: https://www.usnwc.edu/getattachment/518f81a2-3b1c-4b29-a01f-
926df3351935/1907-Haque-Convention-VIll-Relative-to-the-Laying-.aspx (last accessed: October, 2,
2016). See also, Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian
Law, 34.
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53 |bid at 34. “Mines have been used in wars since the middle of the 19th century. Their extensive use
in the Russo-Japanese War in 1904-1905 made an international regulation desirable both to protect
neutral commerce and to uphold the principle of immunity of enemy merchantmen from attack
without warning. Based on preparatory work by the Institute of International Law and the International
Law Association, the present Convention was concluded at the Second Hague Peace Conference. The
Powers were unable to reach complete agreement on the matter. The result of the deliberation was a
compromise. Only Articles 1 and 5 contain clear and unequivocal regulations. Article 2, which forbids
the laying of contact mines off the coast and the ports of the enemy, with the sole object of intercepting
commercial shipping, is of limited value, for a belligerent has only to allege that mines were laid for a
purpose other than merely intercepting commercial navigation.” Available on the website https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/INTRO/215 .



https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/215
https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/215

14

Aan sl sl Aylls Aygsdll AaluV IS Aalull) Gy aie ) Adalgd) Apa) cVlad) aal dudal Galiis 3)

Aglaslly

Slady) Joal) gildll sk 3 eal) Culiall 4 gal) Ziallls anY) dpac claabuss 1J Y 554l

: ) Al ) s

Sl a5k G Lelae Zsall Aaliial) 35 caa) dae Gupliy (J5Y) Bl ol elgl g
AL R s IS gigp A6 b el e sl BT Jaly 0ol il Gl e allall
Aaalladl Conll (b sy Gt e lealasind o5 lly Cecnal) b dasiall sl e laje s 48l

67, I

Cain b 9 Jaipe o) aa¥l culall (e 50bas clpuasad) ZasSall s (1929) ple b

68: Lans ABLll sl Cain 3ilge & laaaly |yskai Uytie) Ul ale (i

0 Jasall & umpally asal) Glens Taldll (1929) alal Cisia 2361 o

Lalia) e Janios Ladaial) o3 o clld o (im jiall GS" 28 oo padf (55 a€ad L puis caliast Canl )5 (8 sgulS sy 365
8bad plamdls g3hl) g 3 (Sl (o cp g allall Ol Lol (& JY e 581 550 i O guall Gl Dl e
& Al B el e 28 lay A8l Jadly adicl s (1925) ale caia B pmoall 3] aine 28 35 iU~ O

"l e Jad JA Al U ey Gaaeal (50 calls ALY s (K1 sl
In the same context, see: Jonathan Crowe and Kylie Weston- Scheuber, Principles of International
Humanitarian Law, 34.

% |bid. “[S]uch as chlorine, phosgene and mustard gas. The prohibition also extended to bacteriological
agents, which in 1925 had not been adapted for military use but were recognized as a possible feature
in future conflicts.”

57 |bid.
33 el phaps aSai L) g caliis Canl g (8 seullS oy 53 68

69 Convention for the Amelioration of the Condition of the Wounded and Sick in Armies in the Field.
(Geneva, 27 July 1929) available on the website: https://ihl-
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databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentld=09DFB7A98E19533AC12563CD002D699
7&action=openDocument.

70 Mary Ellen O’Connel, “Historical Development and Legal Basis”, 25.
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72 Convention relative to the Treatment of Prisoners of War. (Geneva, 27 July 192). Available on the
website: https://ihl-databases.icrc.org/applic/ihl/ihl.nsf/INTRO/305?0penDocument
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73 |ICRC, Geneva Convention of 27 July 1929 Relative to the Treatment of Prisoners of War (April, 1998).
Available on the website: https://www.icrc.org/eng/resources/documents/misc/57jnws.htm last
accessed: October 2, 2016.

74 Mary Ellen O’Connell, “Historical Development and Legal Basis,” 25.
33 ol (158 aSaT Lyl s ik a3l 5 ( sgeallS oy 475

76 “Convention IV was also inspired by the lengthy periods of occupation experienced by a number of
European nations during the Second World War.” See: Jonathan Crowe and Kylie Weston-Schueber,
Principles of International Humanitarian Law, 36
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77 Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law, 36.
78 |bid.
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By 2016, there were 174 state parties to P |. See: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp ?documentld=D9E6B6264D7723C3C12563CD002D6CE
4&action=openDocument this does not include Israel, Iran and the United States.

8 “IT]he legal effects of additional Protocol I. AP | was first applicable in the Kosovo conflict in 1999. it
was technically only applicable between the Federal Republic of Yugoslavia and those NATO states that
had become parties to Pl. [..] Moreover, many of AP I’s provisions are declaratory of customary
international law or reflect general principles of law and are thus applicable in all international armed
conflicts.” See, Mary Ellen O’Connel, “historical Developments and Legal Basis” 29.
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By 2016, Number of State parties to Additional P Il is: 168. See: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/Treaty.xsp?documentld=AAOC5BCBAB5C4A85C12563CD002D6D
09&action=openDocument.

% Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law, 39.
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% Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law, 40. See
also, Additional Protocol I, Art 51 (3); Additional Protocol I, art 13 (3).

% |bid. See also, Mary Ellen O’Connell, “Historical Development and Legal Basis” 29.

9 Jonathan Crowe and Kylie Weston-Schueber, Principles of International Humanitarian Law, 40.

(M JSsi) Adlia) simee syl dlaiel oldy (1949) alal Chia cilgliy  ilaY)l Gl JSs0 %
https://www.icrc.org/ara/assets/files/other/protocoliii.pdf.

Number of State Parties to the Additional Protocol Il is: 72 states. See: https://ihl-
databases.icrc.org/ihl/INTRO/615?0penDocument.
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% protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the Adoption of
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130 |bid.
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132 Andreas R. Ziegler and Stefan Wehrenberg, “Part | Cross-Cutting Issues and Common Provisions, C
Ensuring Compliance with the Conventions, Ch. 32 Domestic Implementation”, in The 1949 Geneva
Conventions: A Commentary, ed. Andrew Clapham, Paola Gaeta and Marco Sassoli, (Oxford: Oxford
University Press, 2015) 657-8. “[A] typical example of a state having to implement the Geneva
Conventions into domestic act is the United Kingdom. The Geneva Conventions have thus been
implemented by adopting the Geneva Conventions Act 1957, but also by specific provisions in various
other Acts (including the Army Act 1955 and the Air Force Act 1955). Similarly, Australia has
implemented the Geneva Conventions in its own Geneva Conventions Act, 1957. And several other
states have adopted such Acts, most of the time combined with a number of more specialized Acts and
specific modifications in other Acts of more general application.”

133 |bid, 9. “[T]he adoption of national legislation to repress war crimes and to establish universal
jurisdiction over them is prescribed by GCI, Art. 49, CClI, Art. 50, GCIII Art. 129, GCIV, Art, 146 and PI,
Art. 85.



32

& Slalgll (e Ll Joall A5l Slady)  Joall Gl sl a6 Laxie @y ) Caul
sl 138 0 gys 134 LN o3 ity daiiall Agad) dpaaty o i Ayl gl Clag ) b ABlEY) Ul
WA i gl e W s Ml Al el duills aly ey Liadle ol AN i

35, Syl Joall ol G 8 (el jaa e dyilagl) Clag il (8 G calise 15 sl e

134 bid.

135 |bid. “In certain areas, the absence of national implementation rules not only may lead to limited
effectiveness of the internationally agreed rules, but may also make it factually or legally difficult, if
not impossible, to comply with the rules”. See: Andreas R. Ziegler and Stefan Wehrenberg, “Part | Cross-
Cutting Issues and Common Provisions, C Ensuring Compliance with the Conventions, Ch. 32 Domestic
Implementation”, in The 1949 Geneva Conventions: A Commentary, ed. Andrew Clapham, Paola Gaeta
and Marco Sassoli, (Oxford: Oxford University Press, 2015) 652.
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136 Andreas R. Ziegler and Stefan Wehrenberg, “Domestic Implementation”, 659. “[T]hree models of
implementation can generally be found with regard to criminal measures: [-] some states use their
normal criminal law (military and civil) without introducing specific crimes, relating to violations of IHL
[-] some states adopt highly specific provisions in their law subjecting specific violations of IHL to
sanctions; and [-] a general provision is used to subject violation of IHL obligations on the state to
sanctions.”
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137 Osnat Grady Schwartz, “International Law and National Courts: Between Mutual Empowerment and
Mutual Weakening”, The Cardozo Journal of International and Comparative Law 587, no. 23. (spring
2015), 589. For a description regarding the role of national courts in the United states, Israel, U.K.,
Germany or Italy have dealt with international law, see: Eyal benvenisti, “Judicial Misgiving Regarding
the Application of International law: An Analysis of Attitudes of National Courts, European Journal of
International law 159, no. 4, (1993).

138 Eyal Benvenisti, “Reclaiming Democracy: The Strategic Uses of Foreign and International Law by
National Courts” American Journal of International Law, 102, (2008) 1.

139 Osnat Grady Schwartz, “Between Mutual”, 589.

140 sharon Weill, The Role of National Courts in Applying International Humanitarian Law (Oxford:
Oxford University Press, 2014) 1.

141 Osnat Grady Schwartz, “Between Mutual”, 590.

142 Eyal Benvenisti and George W. Downs, ‘National Courts, Domestic Democracy, and the Evolution of
International Law’, European Journal of International law, Vol 20 No. 1 (2009) 61.
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143 1bid, 62.
144 Sharon Weill, The Role, FN. 1.
145 |bid.

146 Sharon Weill, “Reducing the Security Gap through National Courts: Targeted Killings as a case study”
Journal of Conflict Security Law 1, no. 21 (2016). 2.

147 Sharon Weill, The Role, 2.

148 Sharon Weill, “Reducing", 3. See also, Sharon Well, The Role, 2. “A national court is supposed to
function according to the rule of law, which requires it to be (or at least appear to be) independent,
impartial, effective, equal and accessible.
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149 |pid.

150 Eyal Benvenisti and George W. Downs, ‘National Courts”, 60.
151 bid.

152 |pid.

153 Eyal benvenisti, “Judicial Misgiving”, 161.

154 Sharon Weill, The Role, 18.

155 |bid.
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156 |bid.

157 Eyal Benvenisti and George W. Downs, ‘National Courts’.
158 Sharon Well, The Role, 18.

159 Sharon Wells, “Reducing”, 3.

160 Sharon Weill, the Role, 69-70.
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161 Sharon Weill, “Reducing”, 3.
162 |bid.
163 Sharon Weill, The Role, 114.

164 |bid. In the United States, the Supreme Court has referred to the Geneva Conventions only in 10
cases until 2011, seven of them were a reference to the 1949 Geneva Conventions while in the other
3 cases the court referred to the 1929 and 1864 conventions. “In four of these ten cases however, the
conventions receive only fleeting mention in contexts unrelated to armed conflict. In another case,
Geneva law surfaces only in dissent. Throughout its history, therefore, the court made explicit,
substantive reference to Geneva law in only five cases”, see: David Weissbrodt and Nathaniel H.
Nesbitt, “The Role of the United States Supreme Court in Interpreting and Developing Humanitarian
Law”, Minnesota Law Review No. 95, 1339 (2011) 1340-1.
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165 1bid, 115.
186 bid.

167 Sharon Weill, “Building Respect for IHL Through National Courts” International Review of the Red
Cross, vol. 96 no. 895-896, 859 (2014) 867.

nn

168 Eyal benvenisti, “National Courts and the “War on Terrorism”” in Enforcing International Law Norms
Against Terrorism, ed. Andrea Bianchi, (Oxford: Hart publishing, 2004), 309-318.

169 Sharon Weill, The Role, 118-119. “[S]tate interests are attributed particular weight during wars”, see
more Generally the critic of American Legal Realism, Brian Leiter, ‘American Legal Realism’, in Dennis
M. Patterson (ed.), A Companion of Philosophy of Law and Legal Theory (2™ Ed., Oxford: Blackwell,
2010) 249.
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170 Eyal benvenisti, “National Courts and the “War on Terrorism””, 316-28.
171 Sharon Weill, The Role, 153.

172 Hamdan v. Rumsfeld, 548 U.S. 557 (2006). The Plaintiff “Hamdan” is a Yemeni citizen who was
detained at the American Guantanamo bay detention in Cuba, and was charged of conspiracy to
commit terrorism. The issues before the court were whether “the military commission convened to try
Hamdan has authority to do so, and whether Hamdan may rely on the Geneva Conventions in these
proceedings” the court ruled that the Geneva Conventions are applicable in this case since they are
incorporated into the Uniform Code of military justice. For more information, see:
https://scholar.google.com/scholar case?case=1251834070131661299&hl=en&as sdt=6&as vis=1&
oi=scholarr.

173 Sharon Weill, “Building Respect”, 872.
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174 Sharon Weill, The Role, 153.

175 Sharon Weill, The Role, 157-159. “Utopian role of the judge”.
176 |bid, 158.

177 |bid.

178 |bid. The Alien Tort Statute contains a provision which reads:” The district courts shall have original
jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or
a treaty of the United States.” For more information, see: The Alien Tort Statute (28 U.S.C. § 1350; ATS).
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179 David Kretzmer, The Occupation of Justice: The Supreme Court of Israel and the Occupied Territories
(Albany: State University of New York, 2002), 1.

180 |hid, 3. In the same context, see: David Kretzmer, “The Law of Belligerent Occupation in the Supreme
Court of Israel” International Review of the Red Cross Vol. 94 No. 885, 207 (2012), 208.

181 |bid.
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184 David Kretzmer, the Occupation, 32. In the same context, see: Feras Milhem, The Origins and
Evolution of the Palestinians Sources of Law, Thesis Submitted to Obtain a Degree of Doctor of Law
(Free University of Brussels, 2004) 127-128.

185 David Kretzmer, The Occupation, 32-33. The military order contains the following provision: “[A]
military tribunal and the administration of a military tribunal shall observe the provision of the Geneva
Convention of August 23, 1949 Relative to the Protection of Civilian Persons in Time of War with
respect to legal proceedings, and in the case of conflict between his order and the said conventions,
the provisions of the conventions shall prevail” (the write refers to Security Provision Order (West
Bank), 1967, in 1 Proclamations, Orders and Appointments of West Bank Command 5. See (FN 4- Notes
to the Introduction).

186 David Kretzmer, “The Law of Belligerent Occupation in the Supreme Court of Israel”, International
Review of the Red Cross 207, vol. 94 No, 885 (2012), 210. The writer refers to the Security Provision
Order (West Bank), (Amendment No. 9), (Order No. 144), 22 October 1967, in 8 Proclamations, Orders
and Appointments of West Bank Command 303. See (FN 9).

187 Israel has ratified the (1949) Geneva conventions in 1951 according to the ICRC website: https://ihl-
databases.icrc.org/applic/ihl/ihl.nsf/vwTreatiesByCountrySelected.xsp?xp countrySelected=IL.
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44

Aa b Gabati el Can lala) e 4S50 Al sold) s oAbl oda cuh a5 L LDlialy
188 g slaiall dpalidl LYY (pe ST 1 iyl o

aSall cuals Julls (LeDlia) die Sleie alu iyl Loa)f (S5 2l 5 o Uay dgppll daall of L
189, Shaliall oda o Z8lY) Gula aae cle sVl ) Al

b Al Jaall ASaas Plelgah)a 8 Aliae sasiall aa¥ls 190 peaV1 Culiall 405000 Ziall) Cuiad
Cagia i) Gadat aded AaaS saluadl ¢ 13 Ak L8hal) ele ) (2004) ale foldl/ laalf Ay

199 dpdaidal) ol e ey Gaday <y 192(1949) alad

Ao fall o V) dighanddl) ol V1 e caga cldlal Gl e JLihaY) palieY) e aésll e
Al Ll VI AU Al AlSaT s ) BN ac | e Ladl) el AlSaly <l Al

194, 31l 028 dple sy

AL o gl Plis Y] SYLs ppen Lasf 4dls5Y) sds Guhaiy | " A4S jidal) 4 saldl (1949) alad Cayin il L) 188
Mafis o glia Sin Y] 3 4 g ol ol i esaileiall dualudl Cil pbaY) aa] auliy

189 David Kretzmer, The Occupation, 33. In the same context, see: Harvard Program on Humanitarian
Policy and Conflict Research International Humanitarian Law Research Initiative (hereinafter HPCR),
“Review of The Applicability of International Humanitarian Law to The Occupied Palestinian Territory”
(policy Brief) (July 2004) 3.

190 Shawan Jabarin, “The Occupied Palestinian Territories and the International Humanitarian Law: A
Response to Peter Maurer”, International Review of the Red Cross 95 (810) 415, (2013), (Opinion Note)
418.

91 |bid.

192 |nternational Court of Justice, Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territories. (Advisory opinion) (2004), para 101. Available on the website: http://www.icj-
cij.org/docket/files/131/1671.pdf

193 |bid.

194 HPCR, “Review of the Applicability”, 4.
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195 Sharon Weill, The Role, 18-20. “later, the HCJ rules that since military commanders are public
servants who belong to the executive branch of the state, and they ‘fulfil public duties according to
law”, they are subjected to the jurisdiction of the HCJ. This is even if the acts were committed in the
OPT.”

1% David Kretzmer, The Occupation, 43.
197 |bid.

198 Sharon Weill, The Role, 42.

199 1bid, 43.
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200 |bid, 28.
201 |bid.

202 Kretzmer, The Occupation, 63. The author quote the court decision in the VAT case where it added:
“the need of which we are speaking may be a military need, on the one hand, and humanitarian
considerations, on the other hand, and the absolute prevention may derive from legitimate interests
of the military government in maintaining public order or from concern for the local population and
ensuring its civil life. Of course, in all cases there must be a fair balance between the considerations,
so that a military interest or military need of themselves do not permit severe violations of
humanitarian rights”.

203 Sharon Weill, The Role, 30.

204 |bid, 32. “This interpretation contradicts with the ICJ advisory opinion according to which measures
taken to strengthen illegal settlements are themselves illegal”. (See ICJ advisory opinion of 2004, para
120).

25 |bid, at 36.
206 bid.
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207 Eyal Benvenisti, “National Courts and the ‘War on Terror’”, 319.

208 |pid.

209 |pid.

210 |bid. The author quotes the court decision in the case [(HCJ) 7015/02 Ajuri v IDF Commander in the
West Bank (not yet reported; decision of 3 September 2002) translation by the court], which it reads:
“[Aln essential condition for being able to assign the place of residence of a person... is that the person
himself constitutes a danger, and that assigning his place of residence will aid in averting that danger.
It follows that the basis for exercising the discretion for assigning residence is the consideration of
preventing a danger presented by a person whose place of residence is being assigned. The place of
residence of an innocent person who does not himself present a danger may not be assigned, merely
because assigning his place of residence will deter others... this conclusion is required by the outlook
of the fourth Geneva convention that regards the measures of interment and assigned residence as
the most severe and serious measures that an occupying power ay adopt against protected residents
(see Pictet, id., at p. 257). Therefore, these measures may be adopted only in extreme and exceptional
cases”.
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213The ICRC International Humanitarian Law dictionary defined the protecting power as: “Power whose
duty it is to safeguard the interests of the parties to the conflict. And to their nationals in enemy
territory. There are special regulations governing the choice and activity of those Powers and of their
substitutes, if any (GC I-lll Arts. 8-11; GC IV Arts. 9-12; H CP Art. 21; P | Art. 5). See: Pietro Verri,
Dictionary of the International Law of Armed Conflict (translated from French into English by Edward
Markee and Susan Mutti) (Geneva: ICRC, 1992) 91.
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215 G.I.A.D. Draper, “The Implementation and Enforcement of The Geneva Conventions of 1949 and of
The Two Additional Protocols of 1978” Recueil des cours 164, 1 (1979) 13.

216 Robert Kolb, “Protecting Powers” in The 1949 Geneva Conventions: A Commentary” ed. Andrew
Calpham, Paolo Gaeta and Marco Sassoli (Oxford: Oxford University Press, 2015) 551.

217 1bid. The legal basis for such mandate is found in the treaties of diplomatic and consular law, in
particular the 1961 Vienna Convention on Diplomatic Relations and the 1963 Vienna Convention on
Consular Relations, as well as the 1969 Convention on Special missions. See, Paras 1034-1036 of the
2016 commentary.

218 |bid. See, Paras 1035-1036 of the 2016 commentary.
219 | bid.

220 |pid. “Furthermore, some of the tasks of the Protecting Power on the basis of the Vienna mandate
are not found in the Geneva Conventions, for instance the protection of the premises and archives of
the mission, as provided for in Article 45 (b) of the Vienna Convention on Diplomatic Relations. Another
Scenario in which the distinction matters is when an international armed conflict breaks out, but the
states involved maintain diplomatic relations. In that case, there may be no need to appoint a
Protecting Power in the sense if the Vienna Convention on Diplomatic Relations. However, because of
the armed conflict, it would be useful to appoint a Protecting Power in the sense of the Geneva
Conventions.” See also Para 1036-37 of the Commentary.
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221 |bid.

222 G|.A.D. Drapper, “The Implementation”, 13. See also, Silja Voneky, “Implementation and
Enforcement of International Humanitarian Law” in The Handbook of International Humanitarian Law
(Oxford: Oxford University Press, 2013) 686.” The system of protecting powers for diplomatic purposes
has existed since the sixteenth century. It was for the first time transferred to, and implemented in, a
situation of belligerency during the Franco-Prussian War of 1870.” See Kolb, “Protecting Powers”, 550.
This system within the diplomatic mandate is considered part of treaty and customary law, According
to Article 3 of the 1961 Vienna Convention on Diplomatic Relations: 1. The functions of a diplomatic
mission consist, inter alia, in: .... (b) Protecting in the receiving state the interests of the sending state
and of its nationals, within the limits permitted by international law”. See Commentary to Convention
(1) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field. Geneva,
12 August 1949. Para 1016 see FN 5.
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225 G.I.A.D. Drapper, “The Implementation”, 14.
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12202 1988 ¢alary dadla ¢l A4S ) daia

227 Micheal N. Schmidt and Leslie C. Green, “Enforcing the Third Geneva Convention on the
Humanitarian Treatment of Prisoners of War” United States Air Force Academy Journal of legal studies
37, no. 7 (1994) 4.

LS Hua Ll il 367-366 .1 «duilesil/ p slell LY drals dlae "isalall A gl dlai" ccuin # S cpall Cul 228
110 "delall 4 gall JUas"

229 Frits Kalshoven and Liezbeth Zegveld, Constraints on the waging of war: An Introduction to
International Humanitarian Law (Cambridge: Cambridge University Press, 2011) 70.

230 sjlja Voneky, “Implementation and Enforcement” 686. See also, G..A.D. Drapper: “The
Implementation” 15. See also, Neville WYLIE, “Protecting Powers in a Changing World”, Politorbis,
revue de politique étrangére, No. 40, (2006), 10.

Article (86) states: “The Parties recognize that a guarantee of the regular application of the present
Convention will be found in the possibility of collaboration between the protecting Powers charged
with the protection of the interests of the belligerents”; in this connexion, the protecting Powers may,
apart from their diplomatic personnel, appoint delegates from among their own nationals or the
nationals of other neutral Powers. The appointment of these delegates shall be subject to the approval
of the belligerent with whom they are to carry out their mission. The representatives of the protecting
Power or their recognized delegates shall be authorized to proceed to any place, without exception,
where prisoners of war are interned. They shall have access to all premises occupied by prisoners and
may hold conversation with prisoners, as a general rule without witnesses, either personally or through
the intermediary of interpreters. Belligerents shall facilitate as much as possible the task of the
representatives or recognized delegates of the protecting Power. The military authorities shall be
informed of their visits. Belligerents may mutually agree to allow persons of the prisoner’s own
nationality to participate in the tours of inspection.”
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231 Kolb, “Protecting Powers”, 550.
232 |pid.
233 |bid.
234 |bid.

235 |CRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the

Condition of the Wounded and Sick in Armed Forces in the Field, (Geneva: ICRC, 2nd Ed., 2016). Art. 8

para: 1021. Available on the website: https://ihl-databases.icrc.org/ihl/full/GCl-commentary .
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243 Kolb, “Protecting Powers”, 550.

244 |bid. “[T]he Conventions do not set out a procedure for the appointment of Protecting Powers. That
said, humanitarian law did not create the Protecting Powers system; it simply called upon an institution
that was already well established in diplomatic and consular practice. It is therefore customary law,
arising from this practice, that provides this procedure. This also explains why only a state can be
appointed as a Protecting Power under Article 8”. See Commentary of 2016, Para 1047.

243 |bid.
246 |bid, 551.
247 |bid. See Protocol | Article 5 (l).

248 |bid. “[1]t is now common practice for the ICRC not to insist on the nomination of a Protecting Power,
precisely because states have proven very reluctant to proceed on such lines.” See 552-553.
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249 |bid.

250 “IT]he Appointment of a Protecting Power presupposes the conclusion of two agreements: one
between the Power of Origin and the Protecting Power; and the other between the Protecting Power
and the receiving State. Not agreement between the opposing High Contracting Parties is necessary.”
See, Commentary of 2016, para 1048. See also, Paras 1049-1053.

251 |bid. The authors argue:” [T]he states represented at the Conference of 1977 leading to the adoption
of AP | did not want to assume any obligation to appoint a protecting Power when diplomatic relations
between the belligerents continue. There is some room for holding that if diplomatic relations are not
severed but are reduced or otherwise not working to full efficacy with regard to the humanitarian
tasks, the duty to appoint a Protecting Power according to Article 5(1) AP | remains.”

252 |bid, 556.

253 Commentary of 2016, para 1069. “The interpretation of the word ‘scrutiny’ is more complicated.
However, the discussions that took place at the 1949 Diplomatic Conference concerning the translation
of the French word ‘contréle’ clarified what was meant. The English-speaking delegations observed
that the term ‘supervision’ — used to translate ‘contréle’ in the draft conventions approved by the
Stockholm Conference — would give the Protecting Power the right to issue instructions to the receiving
State. By creating a hierarchical relationship, such a remit would exceed the limits of the Protecting
Power mandate as it had developed in practice. Following those discussions, the term ‘scrutiny’ was

o

chosen as the equivalent of the French ‘contrdle’”.
A pall Al ) sl 1Chsin) e OLalnY/ Lagd oS 575 45 Chtin CLAEY Lawlu¥) e/ 5l ¢ an¥) Culiall A pall Aul) 25¢
.11 (2005 4 L ¢ yas¥) culiall

See also, Commentary of 2016, para 1060.
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255 Toni Planner, “Various Mechanisms and Approaches for Implementing International Humanitarian
Law and Protecting and Assisting War Victims” International Review of the Red Cross 91, no. 874 (2009:
287).
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See also, Commentary of 2016, paras 1066-1068.
257 Commentary of 2016, paras 1066-1068.
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259 Commentary of 2016, paras 1079-87.
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261 Commentary of 2016, paras 1095-97.
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264 Additional Protocol Article (116).
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265 Article 33 (3) API.
266 Article 70 (3) (b) API.
267 Article 21-22.
268 Article 6.
.(36) S (34) e 2 sall 269

270 Commentary of 2016, Para 1114. “Even in these five cases. The Protecting Powers were not always
able to carry out all the tasks set out in the Geneva Conventions, nor to act on behalf of all the
belligerents; see: Sandoz/Swinarski/Zimmermann (eds.), Commentary on the Additional Protocols,
ICRC, 1987, p. 77” FN. 77. In the same context, see Kolb, “Protecting Powers”, 556.

271 Kolb, “Protecting Powers”, 556.
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272 David P. Forsythe, “Who Guards the Guardians: Third Parties and The Law of Armed Conflict”, The

American Journal of International Law 70, no. 1 (1976: 41), 46.

273 |bid, 47.

274 For historical reference, see: International Commission of Jurists, Report of the Committee of
Enquiry into Events in Bizerta, Tunisia: between 18 and 24t July 1961 (Geneva: 1961). Available on
the website: http://www.habib-bourguiba.net/rapport-de-la-commission-internationale/ visited on

April 6, 2018.
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276 Francois Bugnion, The International Committee of the Red Cross and the Protection of War Victims,
(ICRC: Geneva), 486-487.
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278 Forsythe, “Who Guards”, 47.
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282 Kolb, “Protecting Powers”, 556. Commentary of 2016, FN 81.
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288 Adam Roberts, “The Laws of War: Problems of Implementation in Contemporary Conflicts”, Duke
Journal of Comparative and International Law 6:11, 12 (Durham: 1995), 33.

289 |bid. “Its annual activities provide the necessary information as to its actions on the ground in the
various conflicts.”

2%0 Commentary of 2016, Para 1119.

21 See: the Il Additional Protocol of 1977, available on the  website:
https://www.icrc.org/ara/resources/documents/misc/5ntce2.htm.

292 Kolb, “Protecting Powers”, 558.
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2% Commentary of 2016, para 1117.

295 Kolb, “Protecting Powers”, 557. (De facto Substitute).

2% Adam Roberts, “The Laws of War”, 33.

2%7 Commentary of 2016, para 1118. See also, Draper, “Implementation and Enforcement”, 17.

2% Kolb, “Protecting Powers”, 557.
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299 |pid.
300 G,1.A.D. “Implementation and Enforcement”, 17.

301 Commentary of 2016, Para 1117 See also, Paolo Benvenuti and Giulio Bartolini, “Is there a need for
new international humanitarian law implementation mechanisms?” in Research Handbook on Human
Rights and Humanitarian Law, ed., Robert Kolb and Gloria Gaggioli (Massachusetts: Edward Elgar
Publishing, 2013) 600.

302 Kolb, “Protecting Powers”, 557.
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308 Kolb, “Protecting Powers”, 558.
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309 |pid. “[The ICRC] prefers to fulfil almost all of the [Protecting Power] functions in its own right
without giving the impression that it represents a state to the armed conflict rather than taking its own
impartial stand, geared towards the interests of the protected persons.”

310 G.1.A.D Draper. “Implementation and Enforcement”, 16.

311 Kolb, “Protecting Powers”, 559. States have not refrained from nominating protecting powers with
the conviction that they were breaching a rule enshrined in Geneva Conventions and other IHL
conventions. Indeed, no claim of responsibility for breach of international law has ever been
formulated.”

312 |bid.
313 |bid.
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314 |pid, 559. In order to understand whether a custom can or may change a treaty practice, see: Bing
Bing lJia, “The Relations between Treaties and Custom ” Chinese Journal of International Law 9, 81
(2010) 83 available on the website: http://chinesejil.oxfordjournals.org/content/9/1/81.full.pdf+html.

The author argues: “On the one hand, when States decide to stay away from a treaty, their practice
outside the treaty will assume prominence in affecting the formation of customary law in that regard.8
Depending on the degree of influence of the relevant States and their actions, their practice may be
contrary, or in parallel to the practice resulting from the implementation of the treaty. Two legal
frameworks may co-exist, until practice outside the treaty, as opposed to the practice implementing
the treaty, becomes evidence of a rule of general international law. Then, the treaty or its relevant part
becomes lex specialis.”

315 Kolb, “Protecting Powers”, 559.

316 |bid, 559.
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317 |bid.
318 |bid.
319 |bid.
320 |pjd.
321 |bid.
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322 5jlja Voneky, “Implementation and Enforcement of International Humanitarian Law” 688 “there are
special rules of Article 52 GClI, Article 53 GClII, Article 132 GCllI, and Article 149 GCIV in international
humanitarian law. Those rules provide for the creation of a fact-finding commission upon the request
of one party to a conflict.”

180 et caliig ) Cul sl g (8 sellS 3y 48 323
(1949) ple Casia CLEEY J5Y1 HLa) S 5550 e (90) 2l 324

325 Jean Pactit et al, Commentary on the Additional Protocols of 8 June 1977 of the Geneva Conventions
of 1949, (Geneva: ICRC, 1987) 1041.
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328 Sjlja Voneky, “Implementation and Enforcement of International Humanitarian Law”, 688-689.

323 |bid. See also, Sandesh Sivakumaran, “Part Il the Substantive law of Non-International Armed
Conflict, 10 Implementation and Non-Judicial Enforcement” in The Law of Non-International Armed
Conflict (Oxford: Oxford University Press, 2016). 461.

See also, Theo Boutruhe, “Good Offices, Conciliation, and Enquiry” in ed. Andrew Calpham, Paolo
Gaeta and Marco Sassoli (Oxford: Oxford University Press, 2015).

The acceptance comes in two folds: “either states accept the competence of the IHFFC in relation to
other states doing the same, by way of declaration similar to the optional clause on recognition of
compulsory competence pursuant to Article 36/2 of the statute of the ICJ, or for states that did not
make a general declaration, a state party to an armed conflict may accept the IHFFCs competence on
temporary basis for the specific conflict it is party to or in selection to a specific allegation of a serious
violation.”

See also, Pfanner, “Various Mechanisms”, 286. “[T]here is nothing to prevent a third state from
requesting an enquiry by the Commission into a greave breach or serious violation of International
humanitarian law committed by a party to conflict, provided that the party concerned has also
recognized the Commission’s competence. This possibility arises out of the obligation to “ensure
respect for’ the law of armed conflict.”
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Silja Voneky, “Implementation and Enforcement of International Humanitarian Law” 689. For more
information regarding the role of the UN bodies in establishing Fact Finding Commissions, see pages
689-690.

332

333 Michael Bothe, “Fact-finding as a means of ensuring Resect for International Humanitarian law” in
International Humanitarian Law facing New Challenges ed. Wolf Heintschel von Heinegg Volker Epping
(New York: Springer Berlin Heidelberg, 2007). 265 “Good offices.”

334 Theo Boutruhe, “Good Offices”. 571.

335 The official website of the International Humanitarian Fact Finding Commission:
.http://www.ihffc.org/index.asp?Language=EN&mode=shownews&ID=810, see also,
http://www.ihffc.org/index.asp?page=statesparties list.

332 . Aui¥ A gl (G gildl) s AN Mlgh 2ans 336


http://www.ihffc.org/index.asp?Language=EN&mode=shownews&ID=810
http://www.ihffc.org/index.asp?page=statesparties_list
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340 sjlja Voneky, “Implementation and Enforcement of International Humanitarian Law” 659-660. Such
as: “The Security Council has taken this path in recent years. In particular, in the case of Iraq (1991),
Somalia (1992), and the Former Yogoslavia (1991-1995), East Timor (1999), Kosovo (1999), Afghanistan
(2000-2002), Sierra Leone (2003), Liberia (2003), Haiti (2004), Sudan (2004), and Libya (2011)".

341 bid.
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342 Theo Boutruhe, “Good Offices”, 572. “[S]imilar missions were also created by the UN-Secretary
General, such as the Panel of Experts on Accountability in Sri Lanka, and by the European Union, with
the International Independent Fact-Finding Missions on the Conflict in Georgia in 2011 and 2008
respectively”. See also, Sandesh Sivakumaran, “The Substantive”, 462-463.

343 Theo Boutruhe, “Good Offices”. 572.
344 |bid, 572-573.

345 |bid, 574.

348 |bid.
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348 Rotem Giladi and Steven Ratner, “The Role of the International Committee of the Red Cross” in The
1949 Geneva Conventions: A Commentary” ed. Andrew Calpham, Paolo Gaeta and Marco Sassoli
(Oxford: Oxford University Press, 2015), 526.

349 Sandesh Sivakumaran, “The Substantive”, 468.

350 pfanner, “Various Mechanisms”, 290.
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351 Daniel Palmieri, “An Institution Standing the Test of Time?: A Review of 150 Years of the History of
the International Committee of the Red Cross” International Review of the Red Cross, 1273, vol. 94 no.
888 (2012). 1278. “at the end of 1914, some 1200 people worked for [the ICRC] in the Agence
international des prisonniers de guerre (International Prisoners-of-War Agency) the AIPG regularly sent
out missions during the war to visit the prison camps., and to take care of the repatriation of prisoners
at the end of the conflict”.

352 |bid, 1281-1286.
353 |bid. For more information, see: 1286-1290.

354 |CRC, The Assembly (website): https://www.icrc.org/en/the-assembly.

355 |bid. “[T]he assembly comprises between 15 and 25 co-opted Swiss nationals. They are appointed
for a four-year term of office which can be renewed twice. The age limit is 72 years old” as of 2015, the
number of the Assembly is 17 members.

356 |CRC, The Assembly Council (website): https://www.icrc.org/en/assembly-council. The assembly
council consists of 5 members.

357 |CRC, Office of the president (website): https://www.icrc.org/en/office-of-the-presidentthe.

358 |CRC, The Directorate (website): https://www.icrc.org/en/document/icrc-directorate.
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359 Rotem Giladi and Steven Ratner, “The Role”, 528.
360 |pid.
361 |bid.

362 |CRC Budget, available on this website: https://www.icrc.org/en/document/icrc-appeals-2016,
visited on 10-05-2017.

363 Nils Melzer, International Humanitarian law: A Comprehensive Introduction (Geneva: ICRC, 2016)
314-315.

(1) (1) (4) 33k < saal) el 4 52 il i) o) 364

365 Rotem Giladi and Steven Ratner, “The Role”, 530.
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366 1CJ, Military and Parliamentary Activities in and against Nicaragua (Nicaragua v United States of
America). ICJ Reports 1986, p. 14 para 243.

367 |bid, 531. "In asserting these characteristics the ICRC seeks to shape how others with whom its
interests perceive it... in the ICRC's words, impartiality is a principle that rejects any form of
discrimination [and] calls for equal treatment [...] according to [..] needs” neutrality devotes abstention
from taking sides in hostilities or controvert of political, racial, religious or ideological value.
Independence, reflected in the ICRC composition and the Swiss membership (though not funding,
which remains quite dependent on theirs” it means detachment from ‘national and international
politics.”

368 |bid.
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374 Rotem Giladi and Steven Ratner, “The Role “, 535.

375 |CRC, “ICRC Protection Policy: Institutional Policy” International Review of the Red Cross 751, vol. 90
No. 871 (2008), 752.

378 |bid.
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377 Rotem Giladi and Steven Ratner, “The Role “, 534.
378 |bid, 533.
379 |bid, 536.

380 |CRC, ICRC Assistance Policy (Adopted by the Assembly of the International Committee of the Red
Cross on 29 April 2004), Public version, 678.

381 |CRC Assistant Policy, 678.

382 Rotem Giladi and Steven Ratner, “The Role “, 536.
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383 Nils Melzer, International, 316.
384 Treaty based source of authority.
385 Rotem Giladi and Steven Ratner, “The Role", 537.

38 |bid. The writers argue: “[Iln even armed conflict, other violent situations, and even natural
disasters, the ICRC now operates in the face of diverse needs, among multiple relief actors, and where
law counts little. Its current assistance policy, which includes health and economic security, does not
even mention the conventions” “Even with regards to [Prisoners of Armed Conflicts] and civilian
detainees, assistance operations rely mostly on ICRC internal doctrine and practices.”

387 Nils Melzer, International, 317.
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388 pfannor, “various” 291.” That role must be performed by the high contracting parties in accordance
with their obligation under Common Article 1. They must, however, ‘grant the [ICRC] all facilities within
their power so as to enable it to carry out the humanitarian functions assigned to it [...] in order to
ensure protection and assistance to the victims of conflicts.””

389 Rotem Giladi and Steven Ratner, “The Role”, 537.

3% See |ICTY, Prosecutor v Simic et al, Case No, IT-95-9, Decision on the Prosecution Motion under Rule
73 for a Ruling concerning the Testimony of a witness (Trial Chamber), 27 July 1999, paras 47 and 72.

391 Rotem Giladi and Steven Ratner, “The Role”, 537.
392 |pid.
393 |bid.
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3% Knut Dormann, “Dissemination and Monitoring Compliance of International Humanitarian law” in
International humanitarian law facing new challenges, ed. Wolf Heintshel von heinegg and Volker
Epping (New York, Springer Berlin Heidlberg, 2007) 228.

3% Rotem Giladi and Steven Ratner, “The Role”, 537.
3% |bid, 538.

397 |bid. “Although they are not tailored in particular country situation the ICRC often prepares these
documents with certain states in mind this its proposal for procedural safeguards for detainees and its
elaboration of the notion of direct participation in hostilities (CDPH) were sparked by ICRC’s concerns
over use of force against suspected terrorists.”
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3% Marion Harroff-Tavel, “The Humanitarian Diplomacy of The International Committee of The Red
Cross”, French in Relations internationales, No. 121, Spring (2005), pp. 72-89. 77, available at:
https://www.icrc.org/eng/assets/files/other/humanitarian-diplomacy-icrc.pdf

39 |bid.

400 Rotem Giladi and Steven Ratner, “The Role”, 539.

401 Jena-Marie Henckaerts, “Bringing the Commentaries on the Geneva Conventions and their
Additional Protocols into the twenty-first century” International Review of the Red Cross, 1551, Vol. 94
No. 888 (2012), 1553.
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402 Knut Dormann, “Dissemination”. 240-241.
403 pfanner, “Various”, 292.
404 |pid, 293.

405 Rotem Giladi and Steven Ratner, “The Role”, 540.
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406 |nterview with Dominik Stillhart, (published) “Confidentiality: Key to the ICRCs’ work but not
unconditional,”, (Geneva: ICRC, 2010), (hereinafter, confidentiality interview) Available at:
https://www.icrc.org/eng/resources/documents/interview/confidentiality-interview-010608.html.

407 |bid. Mr. Stillhart states: “[I]f it is clear that our confidential approach isn’t working- for example,
because a government or rebel group simply refuses to take our concerns seriously, and that we’ve
exhausted all other avenues of discourse, we can and will take action by expressing our concerns
publicly. The decision to speak out is never taken lightly but it's important to remember that
confidentiality is not unconditional.” See also, Nils Melzer, International, 326-327.

408 |bid,
403 Rotem Giladi and Steven Ratner, “The Role”, 541.

410 Confidentiality interview, Available at:
https://www.icrc.org/eng/resources/documents/interview/confidentiality-interview-010608.htm.
Visited on: 10 December 2016.
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411 pfanner, “Various”. 293.

412 David P. Forsythe, The Humanitarians: The International Committee of the Red Cross, (Cambridge:
Cambridge University Press:2005) 257-258.

413 Rotem Giladi and Steven Ratner, “The Role”, 541.
414 |bid.

415 Andrew J. Carswell, “Classifying the Conflict: A Soldier’s Dilemma” International Review of the Red
Cross 143, Vol. 91 No. 873 (2009), 144.
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416 peter Maurer, “Challenges to International Humanitarian Law: lIsrael’s Occupation Policy”
International Review of the Red Cross 1503, Vol. 94 No. 888 (2012). 1506. See also: Alan Baker,
“International Humanitarian Law, ICRC and Israel’s Status in the Territories” International Review of
the Red Cross 1503, Vol. 94 No. 888 (2012), 1512-13.

417 Rotem Giladi and Steven Ratner, “The Role”, 541-2. The arguments that the ICRC argues instead are:
humanitarian argument, political argument, economic argument, pragmatic arguments, moral
arguments, customary arguments.

“Sometimes those six arguments are offered as reasons to comply with IHL norms at other times they
simply replace any discussion of the norms”.

“[TIhe ICRC has thus, at times, pushed legal argumentation into shadows. It seems as if such alternative
argumentation is critical when interlocutors: (i) are ignorant of, or might be confused by, the law’s
content; or (ii) see the law as a creation or tool of their enemy (as is common among rebel groups, who
do not become parties to IHL treaties). As a result, one witnesses a spectrum of dialogues with respect
to their legal component. At one end might be highly legalized and lawyered exchanges with the US
and Israeli military; at the other might be conversations with the lord’s Resistance Army or elements
of the Taliban”.

418 Interview with Anne-Marie La Rosa, “ICRC and the ICC: two separate but complementary
approaches to ensuring respect for International Humanitarian Law” (interview: 2009).
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419 Rotem Giladi and Steven Ratner, “The Role”, 544.
420 |pid.
421 |bid.

422 stéphane Jeannet, “Recognition of the ICRC’s Long-Standing Rule of Confidentiality,” International
Review of the Red Cross 403, no. 838 (2000). Available at:
https://www.icrc.org/eng/resources/documents/article/other/57jghqg.htm.

423 |bid.
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428(2006)

424 |CRC, Interview with Anne-Marie La Rosa, “ICRC and the ICC: two separate but complementary
approaches to ensuring respect for International Humanitarian Law” (interview: 2009).

425 Rotem Giladi and Steven Ratner, “The Role”, 545.
426 Nils Melzer, International, 325.
427 |bid.

428 See: International Criminal Court, “Agreement between the International Criminal Court and the
International Committee of the Red Cross on Visits to Persons deprived of Liberty Pursuant to the
Jurisdiction of the International Criminal Court”, ICC-PRRES/02-01-06, (2006) available at:
https://www.icc-cpi.int/NR/rdonlyres/A542057C-FB5F-4729-8DD4-
8C0699DDEOA3/140159/ICCPRES020106_English.pdf.
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https://www.icc-cpi.int/NR/rdonlyres/A542057C-FB5F-4729-8DD4-8C0699DDE0A3/140159/ICCPRES020106_English.pdf
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429 Rotem Giladi and Steven Ratner, “The Role”, 546. See also, Marco Sassoli, “Enforcement
Mechanisms of IHL: a lecture presented in Birzeit university” dated on November 29, 2014.
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430 International Law Commission (ILC), Articles on the Responsibility of States for Wrongful Acts, Text
adopted by the Commission at its fifty-third session, in 2001, and submitted to the General Assembly
as a part of the Commission’s report covering the work of that session. The report, which also contains
commentaries on the draft articles, appears in Yearbook of the International Law Commission, 2001,
vol. Il (Part Two). Text reproduced as it appears in the annex to General Assembly resolution 56/83 of
12 December 2001, and corrected by document A/56/49(Vol. 1)/Corr.4.

See also, lan Brownlie, Principles of International Law, 6th ed. (Oxford: Oxford University Press, 2003),
p 420.

41 “The ILC is a standing body of thirty -four independent experts. In 1949, the ILC decided to begin
work on a project to draft a treaty on the responsibilities of states for injuries to aliens and their
property. States have long agreed that, if one state harmed the citizens of another who might be
travelling or setting up a business there, the host state was committing a harm against the home state.
Such acts had been the subject of countless interstate disputes and numerous arbitrations, and the ILC
and the UN’s members believed that elaboration of the duties of host states might prevent future
incidents...”. For more see: Steven R. Ratner, Corporations and Human Rights: A Theory of Legal
Responsibility, 111 Yale L.J. 443, 489-491 (2001).
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42 The ILC considers the rules set out in the articles as a “way of codification and progressive
development, the basic rules of international law concerning the responsibility of States for their
internationally wrongful acts” however, it continues to say that “The emphasis is on the secondary
rules of State responsibility: that is to say, the general conditions under international law for the State
to be considered responsible for wrongful actions or omissions, and the legal consequences which flow
therefrom.” See, James Crawford, The International Law Commissions Articles on State Responsibility:
Introduction, Text and Commentaries, 74 (2002) (ILC Commentaries), 1.

43  gSee: UNGA, ILC Draft Article on Responsibility of state for wrongful.
http://legal.un.org/ilc/texts/instruments/english/commentaries/9 6 2001.pdf

434 Article 2 of the Draft Articles provides: “There is an internationally wrongful act of a state when
conduct constituting of an action or omission: (a) is attributable to the state under international law;
and (b) constitute a breach of an international obligation of the state.”

435 Article 4 (1) states: “The conduct of any State organ shall be considered an act of that State under
international law, whether the organ exercises legislative, executive, judicial or any other functions,
whatever position it holds in the organization of the State, and whatever its character as an organ of
the central Government or of a territorial unit of the State.”

436 Robert McCorquodale and Penelope Simons, Responsibility Beyond Borders: State Responsibility for
Extraterritorial Violations By Corporations of International Human Rights Law, 70 The Modern L. Rev.
598, 601 (2007).

437 James Crawford, Jacqueline Peel, Simon Olleson, “The ILC’s Articles on Responsibility of States for
Internationally Wrongful Acts: Completion of the Second Reading” EJIL Vol. 12 No. 5, 963-991 (2001),
985.
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438 |bid, 971.
439 |bid, 978-979.
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41 United Nations International Law Commission, Draft Articles on Responsibility of States For
Internationally Wrongful Acts, with commentaries of 2001, (2008) 112-113.

442 Robin Geis, “The Obligation to Respect and to Ensure Respect for the Convention” in the 1949
Geneva Conventions: A Commentary, ed. By Andrew Clapham, Marco Sassoli and Paula Gueta, (2015).
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444 Commentary of 2016, Article 1. Para 120.

445 Robin Geis, “The Obligation”, 113. See Fritz Kalshoven, ‘The Undertaking to Respect and Ensure
Respect in All Circumstances: From Tiny Seed to Ripening Fruit,” 2 YIHL (1993) 3. “No such legal liability
attaches to their moral duty to endeavor to ensure respect by their peers.”

446 Robin Geis, “The Obligation”, 113.
447 Commentary of 2016. Article 1, Para 170.

448 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Serbia and Montenegro) (2007) para 162.

449 Commentary of 2016. Article 1, para 125.
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450 Robin Geis, “The Obligation”, 115.
A8 jilie AN salall o V) Cayia Adlas) 451

452 |CRC Study on Customary International Humanitarian Law, Vol. 1 (Rules), (Cambridge: Cambridge
University Press, 2005). 495. Rule 139 provides: “Each party to the conflict must respect and ensure
respect for international humanitarian law by its armed forces and other persons or groups acting in
fact on its instructions, or under its direction or control.”

453 Case Concerning The Military And Paramilitary Activities In And Against Nicaragua (Nicaragua V.
United States Of America) (Merits) Judgment Of 27 June 1986. Paras: 115, 216, 255, 256).
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454 Chapter 13, “Implementation of International Law” 16. Article 26 of the Vienna Convention on the
Law of Treaties (1969) provides: “Every treaty in force is binding upon the parties to it and must be
performed by them in good faith.”

455 Robin Geis, “The Obligation”, 117.

456 Sjlja Voiky, “Implementation and Enforcement of International Humanitarian Law” in The Handbook
of International Humanitarian Law”, 3™ Ed. Edited by Dieter Fleck, 651.

457 Robin Geis, “The Obligation”, 118.
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458 |bid.

459 Robin Geis, “The Obligation”, 119.
460 |bid, 121.

461 The Implementation, 17-18.

462 | bid.

463 The Implementation, 17-18.

464 |CJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 2004, para 159.
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46> Robin Geis, “The Obligation”, 126.

466 Commentary of 2016, para 185.

467 Robin Geis, “The Obligation”, 126.
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471 Robin Geis, “The Obligation”, 126.
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472 Commentary of 2016, para 160.

473 Paola Gaeta, “Grave Breaches of The Geneva Conventions” in The 1949 Geneva Conventions: A
Commentary, ed. Andrew Clapham, Paola Gaeta and Marco Sassoli. 638.

474 1bid, 639.
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475 Commentary of 2016. Geneva Convention |. Para 2863. See also (FN 105). The commentary referred
to the Princeton Principles of Universal Jurisdiction, Principle 1. And African Union- European Union
Technical Ad hoc expert group on the Principle of Universal Jurisdiction which defines the notion as:
“Universal criminal jurisdiction is the assertion by one state of its jurisdiction over crimes allegedly
committed in the territory of another state by nationals of another state against nationals of another
state where the crime alleged poses no direct threat to the vital interests of the state asserting
jurisdiction.”
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476 Jean d’Aspremont, “Multilateral versus unilateral exercise of universal criminal jurisdiction” Israel
Law Review 43, 301 (2010) 302.

477 Ralph G. Steinhardt, “International Humanitarian Law in the Courts of the United States: Yamashita,
Filartiga and 911, George Washington International Law Review 36, 1 (2004) 37.

478 Cherif Bassiouni, “Universal Jurisdiction for International Crimes: Historical Perspectives and
Contemporary Practice” Virginia Journal of International Law 81. 42 (2001) 5.

“[A] state acts on behalf of the international community in a manner equivalent to the roman concept
of actio popularis”.

479 |bid.
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480 Nahal Kazemi, “Justification for Universal Jurisdiction: Shocking the Conscience is Not Enough” Tulsa
Law Review 49 1, (2013). 5.

481 Cherif Bassiouni, “Universal”, 26.
482 |pid, 5.

483 Nahal Kazemi, “Justification”, 4.
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484 Cherif Bassiouni, “Universal”. The principle was reflected in many treaties such as the International
Convention on the Suppression of Counterfeiting currency of 1929 and the Convention for Suppression
of illicit Traffic in Dangerous Drugs of 1936.

485 Florian JeRberger, Part B Issues, Institutions, and Personalities, Universal Jurisdiction” in The Oxford
Companion to International Criminal Justice, Ed. Antonio Cassese (Oxford: Oxford University Press,
20009).

486 Richard B. Jaques and Jean- Phillippe Lavoyer, “XVI International Humanitarian law: Should it be
Reaffirmed, Clarified or Developed” Naval War College International Law Studies Vol 80 Issues in
international law and military operations Part IV: The Future of Law in War: Different Application or
Different Rules (2006), 4. (See: GCI Art. 49, GCII Art. 50. GCIII Art. 129 GCIV. Art. 146).

487 Nahal Kazemi, “Justification for Universal Jurisdiction: Shocking the Conscience is not enough” Tulsa
law Review 49 1, (2013). 5.

488 Commentary of 2016. Para: 2864.
489 1bid.
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4%0 |bid, para 2865. See also para 2866 which reads: “the obligation to search for and investigate implies
activity on the part of the state authorities. The text of Article 49 does not require any link to the
prosecuting state, such as a requirement that the alleged offender be present in the territory of the
prosecuting state. A literal interpretation of Article 49(2) could therefore imply that each state party
must search for and prosecute any alleged perpetrators the world over regardless of their nationality.
Such a literal interpretation has not been widely shared by states parties in the last 60 years...”

41 Fritz Kalshoven, “Constraints”, 274- 277. See also, International Review of the Red Cross, “What’s
new in Law and Case Law Around the World”, Volume 96 Number 895-896, (December 2014), pp. 1093-
1114.

492 ICRC, “IHL and Domestic Criminal Law” in The Domestic Implementation of International
Humanitarian Law: A Manual, (Geneva: 2015), 38.

493 |CRC, ICRC study on Customary International Humanitarian Law, Rule 157 provides: “States have the
right to vest universal jurisdiction in their national courts over war crimes”.
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494 |CRC, “IHL and Domestic Criminal Law", 38.
495 |pid.
4% Lex Specialis.

497 |CRC, Punishing Violations for International Humanitarian Law: A Guide for Common Law States,
(Geneva: 1998), 31.

4% |CRC, “IHL and Domestic Criminal Law”, 39.
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49 paola Gaeta, “Grave Breaches”, 638.
500 Bassiouni, 16.
501 |CRC, “IHL and Domestic Criminal Law”, 39.
502 |CRC, Punishing violations.
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